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RECOVMENDED CRDER OF DI SM SSAL

Thi s cause cones on for consideration of Respondent's
Motion to Dismss Joint First Amended Petition for
Adm ni strative Hearing before Suzanne F. Hood, Administrative

Law Judge with the Division of Adm nistrative Hearings.



APPEARANCES

For Petitioner: Steven A Medina, Esquire
Levin, Papantoni o, Thomas, Mtchell,
Echsner & Proctor, P.A
316 South Bayen Street
Post O fice Box 12308
Pensacol a, Florida 32581

For Respondent: Joseph D. Lorenz, Esquire
1270 North El gin Parkway, Suite C-12
Shalimar, Florida 32579

STATEMENT OF THE | SSUES

The issues are as follows: (a) whether Respondent took
"agency action” when it certified the Ckal oosa-Walton Col | ege
Foundation, Inc. as its direct support organi zati on and endorsed
t he Foundation's decision to sell the Mattie Kelly property; and
(b) whether Petitioners have standing to request an
adm ni strative hearing on those issues.

PRELI M NARY STATEMENT

On or about March 15, 2004, Petitioner Marika Hamet
(Petitioner Hanmet) filed a Petition for Adm nistrative Hearing
wi th Respondent District Board of Trustees of Okal oosa-Walton
Col l ege (the Board, fornerly known as District Board of Trustees
of Okal oosa-Walton Community College.) The petition requested
an evidentiary hearing concerning whether the Board shoul d
support, endorse, and/or not oppose the sale of the Mattie Kelly
property for private real estate devel opnent purposes, accept

t he recommendati on of the Board's President pertaining thereto,



and certify the Ckal oosa-Walton Col |l ege Foundation, Inc. (the
Foundation, formerly known as Ckal oosa-Walton Community Col | ege
Foundation, Inc.) to be operating in the best interest of the
st ate.

The Board referred the petition to the Division of
Admi ni strative Hearings (DOAH) on April 22, 2004. That same
day, the Board filed a Mdtion to Dismss Petition for
Adm ni strative Hearing, alleging that Petitioner Hanmet, a m nor
student, | acked standing to request an adm nistrative hearing
and that the issues raised in the petition were noot. DOAH
assi gned DOAH Case No. 04-2049 to Petitioner Hamret's case.

On or about May 11, 2004, Petitioner Pensacola Gulf
Coast keepers, Inc. (Petitioner Coastkeepers) filed a Petition
for Administrative Hearing with the Board. The petition
requested the sane relief as DOAH Case No. 04-2049. On June 15,
2004, the Board referred the petition to DOAH, which assigned
t he case DOAH Case No. 04-2141.

On June 18, 2004, the Board filed a response to DOAH s
Initial Order. That same day, Petitioner Hamret filed a simlar
response, requesting that DOAH Case No. 04-2049 be consoli dated
wi th DOAH Case No. 04-2141.

On June 23, 2004, the undersigned issued O der of

Consol idation for DOAH Case No. 04-2049 and 04-2141.



Herei nafter, Petitioners Hammet and Coast keepers will be
referred to collectively as Petitioners.

A Notice of Hearing dated June 23, 2004, schedul ed the
hearing for August 30 and 31, 2004.

On June 28, 2004, Respondent filed a Mdtion to Abate Due to
Pending Circuit Court Action. The notion was granted in an
Order dated July 1, 2004. Pursuant to the agreenent of the
parties, the undersigned issued three consecutive orders
continuing this matter in abeyance.

On June 3, 2005, the Circuit Court of the First Judicia
Crcuit, in and for Okal oosa County, Florida, entered a Fina
Judgnent for Defendant (the Foundation) in Crcuit Court Case
No. 2004- CA- 405.

A Notice of Hearing dated June 6, 2005, schedul ed the
hearing for July 8, 2005.

On June 8, 2005, Petitioners filed a Motion to Amend
Petitions for Adm nistrative Hearing, together with the Joint
First Anended Petition for Administrative Hearing. Petitioners
also filed a Joint Response to Motions to Dismss.

On June 24, 2005, the Board filed a Mdtion to Dism ss Joint
First Anended Petition for Adm nistrative Hearing.

On June 28, 2005, Petitioners filed a Mdtion for Extension

of Time for Serving Response to Respondent's Mdttion to Disniss



Joint First Amended Petition for Admi nistrative Hearing. The
under si gned granted the notion in an Order dated June 30, 2005.

On July 5, 2005, Petitioners filed a Response to
Respondent’'s Motion to Dismss Joint First Amended Petition for
Adm ni strative Heari ng.

On July 8, 2004, the undersigned heard oral argunment on al
pendi ng notions to dism ss.

On July 18, 2005, the undersigned i ssued an Anended Notice
of Hearing, scheduling a hearing on the nerits for August 29,
2005, to neet the contingency that the notion to dism ss m ght
not be granted.

On August 1, 2005, Respondent filed a Motion to Add Expert
Wtness and Exhibit. On August 3, 2005, Petitioner filed a
response to the notion. 1In light of the Recomendati on set
forth below, the notion is noot.

FI NDI NGS COF FACT

1. The Foundation was incorporated and first certified as
a direct support organization in 1988.

2. The Mattie Kelly property is approximately 13 acres of
wat erfront property on Choctawhatchee Bay in Destin, kal oosa
County, Florida. It includes the former residence of Mttie
Kelly and the real property surrounding the residence.

3. Destin, Okaloosa County, Florida, is a nunicipality,

bounded on the north and west by Choct awhat chee Bay, on the



south by the Gulf of Mexico, and on the east by Walton

Fl ori da.

4.

On August 17, 1992, Mattie Kelly executed her

and Testament (will). Article VIII of the will states

foll ows:

5.

A Per sona

| give, devise and bequeath ny personal
resi dence |l ocated a 1200 Indian Trail Road,
Destin, Florida 32541, including all real
property surrounding the residence and the
sum of Five Hundred Thousand Dol | ars
($500, 000, 000) to Okal oosa-Wal ton Conmmuni ty
Col l ege for the establishnent of the "Mttie
M Kelly Cultural and Environnental
Institute of Okal oosa-Walton Community
Coll ege."” The purpose of the "Mattie M
Kelly Cultural and Environnental Institute
of Okal oosa-Wal ton Conmunity Col | ege” shal
be:

(1) To provide a neeting place for
literary societies, fine arts groups, and
smal | perform ng groups.

(2) To provide a location for
conferences and sem nars offered through
Okal oosa- Wal ton Community Col | ege.

(3) To provide a location for biology
studi es and marine science studies
associ ated wi th Choct awhat chee Bay and the
Gul f of Mexi co.

(4) To provide a location for
di spl ayi ng the coastal heritage of Northwest
Fl ori da.

The Five Hundred Thousand Dol | ars
($500, 000, 000) endownment which forns part of
this gift shall be used only for mai ntenance
and operating costs in furtherance of the
above purposes, including the perpetual
care, maintenance and upkeep of ny
mausol eum

March 6, 1997, conveyed the property to the Foundati on.

County,

Last WI I

as

Representative's Warranty Deed dated



6. At sonme point in tinme, the Foundation decided to sel
the property to a real estate devel oper and entered into a
contract to do so.
7. On March 15, 2004, Petitioner Hammet filed a Petition
for Adm nistrative Hearing wiwth the Board. The petition
guesti oned whet her the Board shoul d support, endorse, and/or not
oppose the sale of the property for private real estate
devel opnment pur poses, accept the college president's
recomendati on about the sale, and certify the Foundation to be
operating in the best interest of the state.
8. The Board's March 16, 2004, mnutes state as follows in
rel evant part:
ACTI ON AGENDA
DSO Certification/IRS 990
The District Board of Trustees certified
that requirements of Direct Support
Organi zati on under FS 1004.70 have been net
and that the OAMCC Foundation is in
conpliance with the procedures as herein
descri bed and accepts Form I RS 990 as
submtted. Further, the District Board of
Trust ees supports and endorses the
Foundation Board of Directors in its
endeavor to sell the Mattie Kelly Property
(Motion: Henderson; Second Rainer. Vote: 6
yes; 2 no (Smth, Wells). Mtion carried.
9. On April 22, 2004, the Board referred Petitioner
Hanmet's petition to DOAH, together with the Board's Mdtion to

Dismiss. DOAH assigned this case DOAH Case No. 04-2049.



10. On June 15, 2004, the Board referred the following to
DOAH: (a) Petitioner Coastkeepers' Petition for Admnistrative
Hearing; (b) Petitioner's Mtion and Suggestion for
D squalification of Joseph Henderson and Janes R Richburg; and
(c) the Board's Motion to Dismss Petition for Admnistrative
Hearing. DOAH assigned the case DOAH Case No. 04-2141.

11. On July 8, 2004, sone of Ms. Kelly's relatives filed a
suit against the Foundation in Crcuit Court. |In Count |I of the
conplaint, the relatives sought a declaratory judgnent that the
Foundation's proposed sale violates Ms. Kelly's will and that
the relatives had reversionary rights to the property. |In Count
Il of the conplaint, the relatives sought injunctive relief to
restrain the Foundation fromselling the property to a third
party in accordance with a witten contract of sale.

12. On April 20, 2005, the Florida Attorney General issued
an Advisory Legal Opinion, stating that the Foundation is
subject to Florida' s Sunshine Law.

13. On May 5, 2005, the Foundation voted to ratify the
contract to sell the property and to confirmthe prior decision
to sell the property.

14. On June 3, 2005, the First Crcuit Court entered a

"Fi nal Judgnent for Defendant” in L. Bernarr Kelly, Carol Kelly

and Lowell B. Kelly v. The Okal oosa-Walton Conmunity Col | ege




Foundation, Inc., No. 2004-CA-405 (Fla. 1st GCr. C. June 3,

2005), which states as follows in pertinent part:

6. . . . The Court is convinced by the
nature of the WIlIl, and the testinony and
evidence that Mattie Kelly had | egal advice
in her estate planning, that if Mattie Kelly
i ntended for the subject property to be
placed in a trust, and if she desired to put
restrictions on the subject property to
prevent Defendant Foundation fromselling
it, that she knew how to acconplish this,
and that she chose not to do so. The Court

finds . . . that Mattie Kelly did not intend
to limt or restrict the sale of the subject
property in the future to fulfill her

desires for the creation of a cultural and
environnental institute. . . .
7. The Court finds that the deed dated

March 6, 1997, . . . does not contain a
reverter clause or |anguage creating any
right of reversion. . . . The Court finds

that the deed conveyed a fee sinple title to
t he OANCC Foundation wth no right of
reversion. The Court further finds that
this deed was in accordance with the intent
of Mattie Kelly at the tinme she executed her
will.

8. The Court finds that Article VIII
of the WIIl which devised the subject
property contains no | anguage of trust and
no | anguage of reverter, and did not create
a charitable trust . . . .

9. The Court further finds that
Def endant's proposed sal e of the subject
property does not include the "nmausol eum
property.” . . . Since the mausol eum
property is not being conveyed, the Court
finds that the Plaintiffs no | onger have
standing as to the renmai ning property, and
woul d deny Plaintiffs relief on this basis,
in addition to the foregoing reasons.

Therefore, the Court finds for the
Def endant, The COkal oosa-Wal ton Comunity
Col | ege Foundation, Inc. and agai nst the



Plaintiffs, and ORDERS and ADJUDGES as

foll ows:

A. Defendant Foundation's proposed

sal e of the subject property is not

in

derogation of Article VIII of the Last WII

and Testanent of Mattie Kelly, or t

he deed

whi ch conveyed the subject property to
Def endant Foundati on. Therefore, Defendant
Foundation is not prohibited fromselling

t he subject property, excluding the

mausol eum property as described in

Addendum

#4 to the Contract for Sale and Purchase, in

order to fulfill the intent of WMatt

ie Kelly

in creating the "Mattie M Kelly Cul tural
and Environnental Institute;" however, al

noni es received fromthe sale of the subject

property, including any matching funds, are

to be used in the establishment and

operation of the Mattie M Kelly Cul tural

and Environnental Institute. [Enphasis

added. ]
15. On June 8, 2005, Petitioners filed
Amended Petition for Adm nistrative Hearing,

regardi ng standi ng:

a Joint First

stating as follows

5. Petitioner Hamret's substanti al
interests will be affected by Respondent's

determ nati on because she and her f
[ive within close proximty to the
Kelly property and have often used

amly
Mattie
and

enj oyed the property for view ng the coastal

heritage of Northwest Florida, and

she

W shes to continue to use and enjoy the
property in the future. The Mattie Kelly
property is a special place for Hammet and
her famly, where they have nmany pl easant

menories and regul arly have benefit
this public property being in their

ed from

nei ghbor hood. Hammet and her famly will no
| onger be able to use and enjoy this
accessible public resource if it is sold for

private devel opnment.

10



6. Petitioner Coastkeepers'
substantial interest wll be affected by
Respondent’'s determ nati on because it is a
Florida non-profit corporation dedicated to
protection of the environnent in an area of
the @ulf of Mexico Coast that includes
Okal oosa and Walton Counties and
Choct awhat chee Bay. Preservation of
environnental ly sensitive |ands such as the
Mattie Kelly property, and having the Mttie
Kelly property as a |location for biologica
studi es, marine science studies, and studies
of the coastal heritage of Northwest
Florida, are vitally inmportant to protecting
Choct awhat chee Bay and the interest of
Petitioner and its nenbers, who include a
substantial nunber of nmenbers who reside in
Okal oosa and Walton Counties and have the
present intention to use, visit, enjoy, and
study bi ol ogi cal, nmarine science and
cultural heritage issues associated with
Choct awhat chee Bay, the Gulf of Mexico, and
the Mattie Kelly property at the Mattie
Kelly property. The Mattie Kelly property
is ideally suited to provide waterfront
envi ronment al education in an otherw se
hi ghl'y urbani zed envi ronnent, incl uding
education of |ocal residents, which is vital
to controlling urban runoff, and for
hi ghl i ghti ng, encouragi ng, and educating the
public of the need to protect Choctawhatchee
Bay and the @Qulf of Mexico. The Mattie
Kelly property would no | onger be avail abl e
for such intended pursuits were the proposed
sale of the Mattie Kelly property to private
devel opnent interest go forward. MNboreover,
t he proposed devel opnent of the very
property set aside by Mattie Kelly would
itself directly contribute to the urban
runof f known to be causing problens in
Choct awhat chee Bay. Choct awhatchee Bay has
many exanpl es of waterfront subdivision
devel opnent and very little opportunity for
envi ronnental protection education in a
| ocal setting near where waterfront
residential owners already live. These
purposes will not be as well-served by

11



educational efforts at OAMC' s nmain canpus in
Ni ceville, which is not waterfront and mles
away from Choctawhatchee Bay. |If properly
managed, the Mattie Kelly property should be
the field trip every school -age child in
Okal oosa and Wal ton County takes, which
woul d be a lasting | egacy to Mattie Kelly
that would truly be consistent with her
express purposes. This opportunity will be
forever destroyed if the property is

devel oped as proposed.

16. On June 24, 2005, Respondent filed a Motion to Dism ss
Joint First Amended Petition for Adm nistrative Hearing.

17. On July 5, 2005, Petitioners filed a Response to
Respondent's Motion to Dismss Joint First Amended Petition for
Adm ni strative Hearing.

18. Neither of the Petitioners holds any title interest in
t he property.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2005).

Agency Acti on

20. Section 120.52(2), Florida Statutes (2004), defines
agency action as follows:

(2) "Agency action" nmeans the whole or
part of a rule or order, or the equivalent,
or the denial of a petition to adopt a rule
or issue an order. The termalso includes
any denial of a request nade under s.
120.54(7).

12



21. There is no statutory provision that requires the
Board to support/endorse the Foundation's activities on a case-
by-case basis. Accordingly, the Board was not required to
demand that the Foundation sell or not sell the property.

22. The Board does have a duty to certify that the
Foundation is operating "in a manner consistent with the goals
of the community college and in the best interest of the state.™
See § 1004.70(1)(a)3., Fla. Stat. (2004). The Board's duty to
certify the Foundati on does not require a decision on every
activity undertaken by the Foundation. However, the Board
perfornmed its statutory duty on March 16, 2004, and took "agency
action" to certify the Foundati on and endorse the sale of the
property. The right of the Board to act as an agency, and any
opportunity Petitioners have to oppose that action, is limted
by the June 3, 2005, First Grcuit Court’s "Final Judgnment for
Def endant ," which details the proper use of the nonies received
fromthe sal e of the property.

St andi ng

23. Section 120.52(10), Florida Statutes (2004), states as
follows in relevant part:

(12) "Party" neans:
(a) Specifically naned persons whose

substantial interests are being determ ned
in the proceedi ng.

13



24. To be a party to an adm nistrative proceedi ng, one

needs to prove standing. 1In Agrico Chemical Co. v. Dept. of

Envi ronnent al Regul ation, 406 So. 2d 478, 482 (Fla. 2nd DCA

1981), the court established a two-prong test for determ ning
when a person has standing in adm nistrative proceedings. In
order to have a substantial interest in the outconme of the
proceedi ng, one nust denonstrate the following: (a) injury in
fact, which is of sufficient inmediacy to entitle one to hearing
pursuant to Section 120.57, FHorida Statutes (2004); and (b)
injury of a type or nature, which the proceeding is designed to

protect. See Agrico, 406 So. 2d at 482.

Injury in Fact

25. Petitioner Hammet clainms injury in fact because she
will no | onger be able to use and enjoy the property for view ng
the coastal heritage of Northwest Florida if it is sold for
private devel opment. Petitioner Coastkeepers clainms injury in
fact on behalf of its nmenbers, who are dedicated to the
protection of the coastal environnent.

26. To this point, the agency action at issue here does
not contravene the circuit court’s "Final Judgnent for
Def endant” or elevate the matter to one of imredi ate concern.
Therefore, Petitioners’ clains are speculative as to both

Petitioners. There is no injury in fact.

14



Zone of | nterest

27. Assuming, but not finding any injury in fact, the
follow ng discussion is given concerning Petitioners zone of
interest. Petitioners' Joint First Amended Petition for
Adm ni strative Hearing cites nunerous statutes that allegedly
required reversal or nodification of the Board's decision in
this case. During oral argunent on July 8, 2005, Petitioners
argued that the follow ng statutes support a determ nation that
their clainms neet the zone of interest prong of the Agrico test.

28. Section 1001.64, Florida Statutes (2004), states as
follows in pertinent part:

1001. 64 Conmunity col |l ege boards of
trustees; powers and duties.--

(1) The boards of trustees shall be
responsi bl e for cost-effective policy
deci sions appropriate to the conmmunity
college's mssion, the inplenentation and
mai nt enance of high-quality education
prograns within |aw and rules of the State
Board of Education, the nmeasurenent of
performance, the reporting of information
and the provision of input regarding state
policy, budgeting, and education standards.

(2) Each board of trustees is vested
with the responsibility to govern its
respective comunity college and with such
necessary authority as is needed for the
proper operation and inprovenent thereof in
accordance with rules of the State Board of
Educat i on.

(5) Each board of trustees shall have
responsibility for the use, nmintenance,
protection, and control of comrunity coll ege

15



owned or comunity coll ege controlled
bui | di ngs and grounds, property and

equi pnent, nane, trademarks and ot her
proprietary marks, and the financial and

ot her resources of the community coll ege.
Such authority may include placing
restrictions on activities and on access to
facilities, firearns, food, tobacco,

al cohol i c beverages, distribution of printed
materials, comercial solicitation, aninmals,
and sound.

(27) Each board of trustees shall be
responsi bl e for managi ng and protecting real
and personal property acquired or held in
trust for use by and for the benefit of such
communi ty coll ege.

(34) Each board of trustees shal
adm ni ster the facilities program pursuant
to chapter 1013, including but not limted
to: the construction of public educational
and ancillary plants; the acquisition and
di sposal of property; conpliance with
building and |ife safety codes; subm ssion
of data and information relating to
facilities, and construction; use of
bui | ding and grounds; establishnent of
safety and sanitation prograns for the
protection of building occupants; and site
pl anni ng and sel ecti on.

* * *

(37) Each board of trustees nay
pur chase, acquire, receive, hold, own,
manage, | ease, sell, dispose of, and convey
title to real property, in the best interest
of the community coll ege.

* % *

16



(39) Each board of trustees shal
prescri be conditions for direct-support
organi zation to be certified and to use
comunity col |l ege property and services.
Conditions relating to certification nust
provide for audit review and oversi ght by
t he board of trustees.

* * %

(43) Each board of trustees has
responsibility for conpliance with state and
federal |aws, rules, regul ations, and
requirenments.

(44) Each board of trustees may adopt
rul es, procedures, and policies related to
i nstitutional governance, adm nistration,
and managenent in order to pronote orderly
and efficient operation, including, but not
limted to financial managenent, budget
managenent, physical plant managenent, and
property managenent. [ Enphasis Added. ]

29. Section 1004.01, Florida Statutes (2004), states as
following in relevant part:

1004.01 Statenent of purpose and
m ssion. - -

(1) The Legislature finds it in the
public interest to provide a system of
post secondary education which is of the
hi ghest possible quality; which enables al
students to participate in the search for
know edge and i ndi vi dual devel opnent; which
stresses undergraduate teaching as its main
priority; which offers sel ected
prof essi onal, graduate, and research
prograns with enphasis on state and nati ona
needs; which fosters diversity of
educati onal opportunity; which pronotes
service to the public; which nakes effective
and efficient use of human and physi cal
resources; which functions cooperatively
wi th ot her educational institutions and
systens; and whi ch pronotes internal

17



coordi nation and the w sest possible use of
resour ces.

(2) The mssion of the state system of
post secondary education is to devel op hunman
resources, to discover and dissem nate
know edge, to extend know edge and its
application beyond the boundaries of its
canmpuses, and to develop in students
hei ghtened intellectual, cultural, and
humane sensitivities; scientific,
prof essi onal, and technol ogi cal experti se;
and a sense of purpose. Inherent in this
broad m ssion are nethods of instruction,
research, extended training, and public
servi ce designed to education people and
i mprove the human conditi on.

30. Section 1004.70, Florida Statutes (2004), states as
follows in pertinent part:

1004.70 Comunity college direct-
support organizations. - -

(1) DEFINITIONS. --For the purposes of
this section:

(a) "Comunity coll ege direct-support
organi zati on" means an organi zation that is:
1. A Florida corporation not for
profit, incorporated under the provision of
chapter 617 and approved by the Depart nent

of State.

2. Ogani zed and operated excl usively
to receive, hold, invest, and adm nister
property and to nake expenditures to, or for
the benefit of, a conmunity college in this
st at e.

3. An organization that that the
comunity coll ege board of trustees, after
review, has certified to be operating in a
manner consistent with the goals of the
comunity college and in the best interest
of the state. Any organization that is
deni ed certification by the board of
trustees nmay not use the nane of the
conmmunity college that it serves. [Enphasis
added. ]

18



31. Section 1010.09, Florida Statutes (2004), states as
fol |l ows:

1010.09 Direct-support organizations. -
-School district, community coll ege, and
uni versity direct-support organizations
shal | be organi zed and conducted under the
provi sion of ss. 1001. 453, 1004.28, and
1004. 70 and rules of the State Board of
Education, as applicable.

32. Section 1010.10, Florida Statutes (2004), states as
follows in relevant part:

1010. 10 Florida Uniform Managenent of
I nstitutional Funds Act.-

(1) SHORT TITLE. --This section nmay be
cites as the "Florida Uniform Managenent of
Institutional Funds Act."

(2) DEFINITIONS. --As used in this
section, the term

(a) "Endowrent fund" neans an
institutional fund, or any part thereof, not
whol |y expendabl e by the institution on a
current basis under the terns of the
applicable gift instrunent.

(b) "Governing board" neans the body
responsi bl e for the nanagenent of an
institution or of an institutional fund.

(c) "lInstitution" neans an
i ncorporated or unincorporated organi zati on
organi zed and operated exclusively for the
advancenent of educational purposes, or a
governnental entity to the extent that it
hol d funds exclusively for educati onal
pur poses.

(d) "Institutional fund" neans a fund
held by an institution for its exclusive
use, benefit, or purposes. The term
excludes a fund held for an institution by a
trustee that is not an institution. The
termal so excludes a fund in which a
beneficiary that is not an institution has
an interest, other than possible rights that

19



could arise upon violation or failure of the
pur poses of the fund.

(c) "lInstrunent” nmeans a will; deed;
grant; conveyance; agreenent; menorandum
el ectronic record; witing; or other
governi ng docunent, including the terns of
any institutional solicitations from which
an institution fund resulted, under which
property is transferred to or held by an
institution as an institutional fund.

(3) EXPENDI TURE OF ENDOWENT FUNDS. - -

(a) A governing board nay expend so
much of an endownent fund as the governing
board determ nes to be prudent for the uses
and purposes for which the endowrent fund is
est abl i shed, consistent with the goal of
conservi ng the purchasing power of the

endownent fund. In nmeking its determ nation
t he governi ng board shall use reasonabl e
care, skill and caution in considering the
fol |l ow ng:

1. The purposes of the institution;

2. The intent of the donors or the
endownent fund;

3. The terns of the applicable
i nstrunent;

(4) The long-termand short-term needs
of the institution in carrying out its
pur poses;

5. The general economn c conditions;

6. The possible effect of inflation or
defl ati on;

7. The other resources of the
institution; and

8. Perpetuation of the endownent.
Expendi tures nmade under this paragraph w il
be considered prudent if the anmount expended
is consistent with the goal of preserving
t he purchasi ng power of the endowrent fund.

* * *

(d) This subsection does not Iimt the
authority of a governing board to expend
funds as permtted under other |law, the
terns of the instrunent, or the charter of
the institution.

20



(e) Except as otherw se provided, this
subsection applies to instrunents executed
or in effect before or after the effective
date of this section.

(4) STANDARD OF CONDUCT. - -

(a) Menbers of a governing board shal
i nvest and manage an institutional fund as a
prudent investor woul d, by considering the
pur poses, distribution requirenents, and
ot her circunstances of the fund. In
satisfying this standard, the governing
board shall exercise reasonable care, skill
and cauti on.

(b) A governing board's investnent and
managenment deci si on about individual assets
shal |l be nmade not in isolation but in the
context of the institutional fund's
portfolio of investnents as a whole and as a
part of an overall investnent strategy that
provides risk and return objectives
reasonably suited to the fund and to the
i nstitution.

(c) Anong circunstances that a
governi ng board shall consider are:

1. Long-term and short-term needs of
the institution in carrying out its
pur poses;

2. Its present and antici pated
financi al resources;

3. General economic conditions;

4. The possible effect of inflation or
defl ati on;

5. The expected tax consequences, if
any of investnent decisions or strategies;

6. The role that each investnent or
course of action plays within the overal
i nvestnment portfolio of the institutional
f und;

7. The expected total return from
income and the appreciation of its
i nvest ment s;

8. Oher resources of the institution;

9. The needs of the institution and
the institutional fund for liquidity,
regularity of incone, and preservation of
appreci ation of capital; and
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10. An asset's special relationship or
special value, if any, to the purposes of
the applicable gift instrument or to the
institution.

(d) A governing board shall make a
reasonabl e effort to verify the facts
rel evant to the investnment and nanagenent of
institutional funds assets.

(e) A governing board shall diversify
the investnments of an institutional fund
unl ess the board reasonably determ nes that,
because of special circunstances, the
pur poses of the fund are better served
wi t hout diversifying.

(f) A governing board shall invest and
manage the assets of an institutional fund
solely in the interest of the institution.

* % *

(8) RELEASE OF RESTRI CTI ON ON USE OR
| NVESTMENT. - -

(a) Wth the witten consent of the
donor, a governing board may rel ease, in
whole or in part, a restriction inposed by
t he applicable instrument on the use or
i nvestnent of an institutional fund.

* * *

(c) If witten consent of the donor
cannot be obtained by reason of the donor's
death, disability, unavailability, or
i mpossibility of identification, a governing
board may apply in the nane of the
institution to the circuit court of the
county in which the institution is |ocated
for release of a restriction inposed by the
applicable instrunent on the use or
i nvestnment of an institutional fund. The
Attorney Ceneral shall be notified of the
application and shall be given a opportunity
to be heard. |If the court finds that the
restriction is unlawful, inpracticable,

i npossi ble to achieve, or wasteful, it nmay
by order release the restriction in whole or
in part. A release under this subsection
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33.

states as

may not change an endowrent fund to a fund
that is not an endownent fund. [Enphasis
Added. ]

Section 1011.85, Florida Statutes (2004),
follows in pertinent part:

1011.85 Dr. Philip Benjam n Matching
Grant Program for Community Col | eges. - -

(1) There is created the Dr. Philip
Benj am n Mat ching G ant Program for
Community Col | eges as a single matching
gifts program. . . . The program shall be
adm ni stered according to rules of the State
Board of Education and used to encourage
private support in enhancing community
col l eges by providing the conmunity coll ege
systemw th the opportunity to receive and
mat ch chal | enge grants. .

(2) Each community college board of
trustees receiving state appropriation under
this program shall approve each gift to
ensure alignnent with the uni que m ssion of
the community college. The board of
trustees nmust link all requests for a state
mat ch to the goals and m ssion statenent.

(3) Upon approval by the conmunity
col |l ege board of trustees and the State
Board of Education, the ordering of
donations for priority listing of unmatched
gifts should be determ ned by the submtting
comunity coll ege.

(4) Each year, eligible contributions
received by a community coll ege's foundation
or the State Board of Education by February
1 shall be eligible for state natching
f unds.

(b) Community coll eges nust submt to
the State Board of Education an annual
expendi ture report tracking the use of al
mat chi ng funds.
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(c) The audit of each foundation
receiving state funds fromthis program nust
include a certification of accuracy in the
anount reported for matching funds.

* * %

(7) The comunity coll ege board of
trustees, in conjunction with the donor,
shal I make the determ nation of whether
schol arshi ps established pursuant to the
program are endowed.

(9) Each community college entity
shall establish its own matching grant
program fund as a depository for the private
contributions and matching state funds
provi ded under this section. Community
col l ege foundations are responsible for the
mai nt enance, investnent, and adm nistration
of their matching grant program funds.

* * *

(110 The board of trustees of the
comunity college and the State Board of
Educati on are responsible for determ ning
the uses for the proceeds of their
respective trust funds. Such use of the
proceeds shall include, but not be limted
to, expenditure of the funds for:

(a) Scientific and technical

equi prrent .

(b) Schol arshi ps, | oans, or need-based
grants.

(c) Oher activities that will benefit

future students as well as students
currently enrolled at the community coll ege,
will inmprove the quality of education at the
community college, or will enhance econonic
devel opnent in the community.

34. Section 1013.28, Florida Statutes (2004), states as

follows in relevant part:
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1013. 28 Disposal of property. --

(1) REAL PROPERTY.--Subject to rules
of the State Board of Education, a board may
di spose of any land or real property that
is, by resolution of the board determned to
be unnecessary for educational purposes as
recommended in an educational plant survey.
A board shall take diligent neasures to
di spose of educational property only in the
best interests of the public. However,
apprai sal s may be obtai ned by the board
prior to or simultaneously with the receipt
of bids.

35. Concerning the duties and responsibilities of the
Board, the above-quoted statutes do not protect a citizen's
desire to continue to use and enjoy property owned by or held in
trust for a college. The statutes do not protect an
envi ronnmental group's future use of the property for scientific
or educational purposes. The Petitioners' alleged injuries are
not of a type or nature that the statutory schene is designed to
protect. Therefore, the Petitioners |ack standing.

RECOMVENDATI ON

Based on the forgoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMVENDED:

That the Board enter a final order dismssing the Petitions

for Adm nistrative Heari ng.
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DONE AND ENTERED this 22nd day of August, 2005, in

Tal | ahassee, Leon County,

Fl ori da.

W&‘%‘ Yoo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 22nd day of August, 2005.

COPI ES FURNI SHED,

Janmes R Richburg, President

Okal oosa- Walton Community Col | ege
100 Col | ege Boul evard

Ni ceville, Florida 32578-1295

Joseph D. Lorenz, Esquire
1270 North El gin Parkway, Suite C12
Shalimar, Florida 32579

Steven A Medina, Esquire

Levin, Papantoni o, Thomas, Mtchell,
Echsner & Proctor, P.A

316 South Baylen Street

Post O fice Box 12308

Pensacol a, Florida 32581

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within

15 days fromthe date of this Recomended O der

to this Recormended Order should be filed with the agency that

will issue the Final Oder in this case.
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